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Preface

(1) In the aftermath of the Third Annual Conference', the AERS Sub Group n°2 scrutinised
further the issue of interrelation between antitrust and regulatory authorities. In order first to
continue the stocktaking work and second to stimulate reflection amongst its members, the
Sub-Group used the questionnaire below.

AERS (I1) 2004-2005

uestionnaire

1)  Which functions are currently conducted by which regulators or competition agencies ?

2) Are the relationships of co-operation between the competition authority(ies) and the sectoral
regulators regulated by the law or just voluntary?

3) The impact of federal, state and local governments’ jurisdiction on regulators interrelations.

4) What is the role carried out by the concerned Ministry, when a regulatory authority operates in the
related sector?

5) To which extent is the autonomy of competition authorities and regulators affected by their
dependence on Government or Parliament for funding, rule making powers of Government, etc. :
how can this impact their respective functions and interrelations?

6) What kind of contribution does the competition agency receive from the sectoral authority when
deciding on cases involving operators in regulated sector? Does the contribution of the sectoral
authority take into account exclusively the specific interests characterising the respective sectors
(the pluralism in the media, the stability in the banking sector, etc.) or include also a judgement
about the lawfulness of the case from the competition point of view? Examples.

7) What kind of contribution is given by the competition agency to the sectoral authority? Does it
concern some specific topics (the definition of the relevant market, the existence of dominant
positions, etc.) or can it cover other aspects of the regulation, relevant from a competition point of
view? Examples.

8) How do competition agencies and regulatory bodies interrelate in regulated sectors that are
considered services of general interest, especially with regard to matters such as universal service
obligations, exclusive or special rights, and essential facilities?

9) Which functions could better be conducted by each type of regulators given the level of economic
development and the extent of sectors opening ? Why would sector regulators or competition
agencies be better placed ?

10) Would there exist an optimal « core business » for each kind of agency by sector? What antitrust
and regulatory authorities can do the better : effects on their interrelations.

' www.internationalcompetitionnetwork.org/annualconferences.html
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(2) The Sub-Group received contributions from 10 ICN competition authorities (State
Competition Commission from the Republic of Armenia, Competition Bureau of Canada,
Competition Commission of India, Italian Competition Authority, Directorate General for
Competition of the European Commission, Fair Trade Commission of Japan, Fair Trading
Commission of Barbados, Bundeskartellamt —Germany-, Antitrust Division of the
Department of Justice -United States of America-, DGCCRF -France-.

Preliminary remarks

I. Institutional versus substantial issues

(3) The relations between antitrust agencies and regulators constitute a key chapter of both
regulatory governance and competition policy. A significant amount of work has already
been done in relation to them during the recent years. As evidenced by a quick glance at the
references listed in the recent OECD documents, one can no longer regard the interface
between antitrust and regulation as “a veritable no man’s land for students and practitioners
alike’”. Against this background, antitrust law enforcement in regulated sectors still raises
two different kinds of questions:

(4) First, a number of issues can be grouped under the heading of the justification of sectoral
economic regulation:

1) Is there a need for a “sectoral economic regulation” distinct for
common competition law?

i) To what extent may sectoral regulation deviate from common
competition law ?

1i1) For which purposes?
1v) How long?

V) Under which conditions?

% [Emphasis added]. Extract from the Briefing Paper n°5/2003 of the CUTS (Centre for Competition, Investment &
Economic Regulation), “Competition and Sectoral Regulation Interface”.
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(5) The second category of topics concerns the way sectoral regulation ought to be enforced.
This overall issue breaks down into many institutional sub-items, the two main ones being:

1) The scope of jurisdiction of the agencies;

i1) Their cooperation with antitrust law enforcers.

(6) Although Sub-Group n°2 was more particularly in charge of the second one, these two
groups of questions are in fact closely related. Quite often reservations about the role of
sector regulators call into question sectoral regulation itself. More generally, devising an
institutional framework for the relations between antitrust agencies and sector regulators is
about striking a balance between competition law and sectorial regulation. It goes without
saying that such decision depends largely on the responses to the first set of questions. Hence
the institutional and substantial chapters of antitrust enforcement in regulated sectors are
unavoidably intertwined, meaning that the former is to be addressed in relation with the

latter.

II. Outstanding previous works

(7) To begin with, some of the points highlighted by the ICN report to the Seoul Conference of
April 2004 are worthwhile recalling in substance:

i)

iii)

By and large, the current need for economic regulation stems from the
non-competitiveness of markets which at the outset were monopolistic.
Markets changes over time require that this regulation be adaptable.

Breaking up antitrust law enforcement into different sectoral branches is
somewhat at odds with the objective of making non-competitive sectors
subject to common antitrust law.

In terms of institutional frameworks®, there is a wide diversity of models.
There are certainly no countries where the current framework can be
regarded as finally settled. The “optimal solution” varies from country to
country and across industries within the same country.

Early and regular interrelations between authorities, plus the greatest
possible degree of exclusive jurisdiction are relevant ways to address the
inherent drawbacks of overlaps and duplications. There are various forms
of cooperation and means to avoid inconsistencies and to streamline
proceedings.

i.e. antitrust agencies and sector regulators’ respective functions and their co-operation.
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(8) It is also worth briefly recalling the gist of the recent OECD “issues paper” concerning
“relationship between competition authorities and sectoral regulators™.

i)

i)

Vi)

Competition authorities and sector regulator should be on the same side
since: a) economic growth is enhanced by competition b) many of their
objectives converge.

The key elements for pro-competitive regulation are : a) that such pro-
competitive regulation be supported by the central government, b) that
instruments of cooperation be implemented by both antitrust authorities
and regulators, ¢) an overall principle of competition law enforcement
across sectors.

Competition authorities and regulators have different “core competencies”,
however for a number of issues the determination of each body’s ideal role
is regarded as still unclear.

Even though they are not generally enforcers of sectoral regulation,
competition agencies can still provide valuable inputs for the enforcement
of such regulation.

There is a variety of instruments for encouraging cooperation between
competition authorities and sector regulators, a mixture of which can be
valuable for improving the process and outcomes of cooperation. These
tools range from giving statutory powers to the competition agency for
some aspects of sector regulation to informal exchange of information.

There is a need to ensure a consistent application of competition laws
throughout sectors.

ICN main conclusions

L.

Diversity of models calls for a mixed appreciation.

(9) On the one hand, the diversity of institutional frameworks is arguably not a problem in itself.
Nevertheless sub-optimal regulatory outcomes remain a serious concern in the field of
antitrust enforcement in regulated sectors .

* For more details, see DAF/COMP/GF(2005) 2, OECD February 2005.
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A. Diversity is not a problem in itself.

(10) There is

a fairly wide range of possible ways to organise the relations between

competition agencies and sector regulators. Admittedly, the performance and efficiency of
existing systems as comprehensive competition-oriented regulatory frameworks differ across
jurisdictions. Such acknowledgement immediately raises the issue of whether one particular
model amongst the existing ones is intrinsically superior to the others. Perhaps future
developments will settle this argument. For the time being, though, empirical evidence is
clearly lacking for a definitive conclusion. The reason for this seems to be threefold:

a)

b)

First, part of the current institutional diversity is nothing but pointless from the
standpoint of competition. As already stated by the AERS 2005 report, each
national standard of interrelation between industry regulators and competition
authorities “is heavily influenced by the country’s legal framework”. All the
features of such framework are not equally relevant to its pro-competitive
nature. The overall impact of some of them is still disputed. No doubt, there
are some details that factor into the structure and competencies of antitrust and
regulatory agencies in specific jurisdictions that are immaterial to the goal of
a competition-driven economy.

Second, significant points remain unclear. For example everyone agrees that
delineating the scopes of jurisdictions is a sensitive and important issue, yet
the ideal width of such jurisdictions is still a blurred picture giving rise to
hesitations. Persistent wonders are reflected in the above-mentioned recent
OECD “issues paper”. According to the OECD, whilst antitrust agencies are
better suited in a number of instances (let alone competition law oversight) “as
for wholesale regulation, retail regulation, public service regulation and
dispute resolution, the ideal role of competition authorities and regulators is
less clear. [emphasis added]. In certain countries, such as Australia and the
Netherlands, competition authorities have more direct roles in some of these
areas of regulation. In absence of sector regulators, especially in non-OECD
countries, competition laws are often invoked to govern unregulated sectors”.

Third, as recently emphasised by the OECD, it is essential that pro-
competitive regulation be supported by the central government. This means
that any model for the relations between antitrust agencies and regulators must
be assessed in light of its relevant context. Whether or not an overall
regulatory framework is pro-competitive depends on a number of other
factors. This makes it all the more difficult to set out a comprehensive
qualitative ranking of the existing models for antitrust and sectoral agencies’
relations, even though some undesirable regulatory outcomes are well
identified (see below).



B. Sub-optimal regulatory outcomes remain a serious concern.

(11) However, the issue of institutional organisation does not call for pure relativism.
Although not a problem in itself, institutional diversity nevertheless partly evidences
underlying problems. For most antitrust agencies, the relations with sector regulators is an
ongoing issue and remains an important challenge. Such challenge breaks down into two
primary concerns.

1) Competition versus regulation

(12)  The first concern is when competition is stifled by sectoral regulation. One must bear in
mind that historically, the relations between competition agencies and sectoral regulators
have often been rather fractious. At the outset, the reason for this lies in the traditional
tension between competitive and regulatory approaches. As stressed by the CUTS 2003
study, the emphasis of competition law is on what undertakings should not do, whereas
regulation does the reverse and tells market agents what to do.

a) Convergence should be possible.

(13)  As underlined by the OECD’, competition authorities and sector regulators with pro-
competitive goals in mind should naturally converge towards common, basic competition
principles. That is because 1) pro-competitive regulation enhances economic growth ii) and

many of their objectives are in fact very similar, if not identical. As stated by one member of
Sub-Group n°2°:

“There are instances of complementarity between a regulator and an
antitrust authority (i.e. both are important, each in its own right) and
instances of potential conflict (either one could be used in a given case).
The major difference between economic regulation and antitrust is that
regulators address the question of market power directly (for example
restraining the possibility of pricing a monopoly service below a certain
threshold), while antitrust authorities only indirectly (for example
prohibiting a merger to monopoly, or impeding the monopolisation of a
contiguous market). Under an antitrust statute monopoly profits are
generally addressed by enhancing competition, while a regulator would
directly intervene, reducing monopoly profits.

There are instances where a regulator and a competition authority
pursue the same objective. For example in terms of providing access to
an essential facility, where the objective of a regulator and that of a
competition authority are very similar, an antirust authority would
intervene only ex-post sanctioning exclusionary practices, while a
regulator would also intervene ex.-ante, directly establishing the

> See the above-mentioned 2005 issues paper.
6 Italian Competition authority.



maximum access price for the regulated company. The two prices would
not necessarily be the same, since the objectives pursued are not
necessarily exactly the same”.

(14)  One interesting, albeit very atypical, example of such interaction concerns the telecoms
sector in the EU, described in the EC response to the questionnaire. In the new EU telecoms
framework, the European Commission is consulted on certain types of draft regulations by
telecoms regulators in the EU Member States, and its reaction, which can be binding in
certain cases, is prepared jointly by the Competition and Information Society Directorates
General. A similar pro-competitive evolution of regulation has been evident in the banking
sector, through the work of the Basle Committee, inter alia.

(15)  The European Commission also underlines the following:

“Since regulation has been increasingly determined by a competition
policy perspective, using both regulatory and competition tools cannot be
seen as inconsistent. Competition instruments and regulatory tools are
complementary means. They deal with a common problem and try to
achieve a common aim. The problem is high levels of market power and
the likelihood of it being abused, and the aim is putting the end user at
the centre of any economic activity”. (...) In short, within the EU,
competition has already been shaping regulation: it is the latter which
has been adapting itself to suit the philosophy and the approach of the
former. Regulatory policy cannot be seen any more as independent of
competition policy: it must be seen as a part of a broader set of tools of
intervention in the economy based on competition principles of analysis.”

b) However, full convergence remains an ideal to be reached

(16) It is also acknowledged that in many instances relations between antitrust agencies and
sector regulators are not optimal and that convergence is still a long way off. In February
2005 at the OECD Global Competition Forum, Pr. Alan Fels’ underlined that often the real
life scenario was non ideal relationships. Pr. Fels also stressed “the importance of
acknowledging that arrangements are not ideal and of making the best of the situation”.
Also, according to one Sub Group n°2 Member®:

“Sector-specific regulators are more susceptible to being influenced by
private interest groups (“‘regulatory capture”). Lobbyists can more easily
focus their influence on sector-specific regulators than on cross-sectoral
competition authorities. Similarly, industry interest groups may also be
more successful in using government channels to indirectly influence the
regulators’ decisions as the sectoral regulators are likely to be less
independent from government than the competition authorities”.

7 former president of the Australian antitrust agency.
¥ Bundeskartellamt.



(17)  As underlined above, devising a sound framework for the relations between antitrust
agencies and sector regulator is about blending the policies of two sets of rules. With this in
mind, on clear point is the risk entailed by splitting competition law enforcement into
sectoral branches. This is the well-known and much commented on risk of fragmentation of
the enforcement of competition law among several entities. Hence the wider the scope of
common competition law, the better. Should nevertheless a sectoral body be empowered to
apply competition rules, it is then extremely important to put in place reliable mechanisms to
avoid inconsistency. The less exclusive the antitrust agency’s jurisdiction, the more
indispensable such safeguards.

2) Enforcement costs

(18) The other main concern is that of a poor performance in terms of law enforcement
consistency and timing. It is worth pointing out clearly the harmful effects of an ill-conceived
regulatory framework’. Absent carefully tailored cooperation mechanisms (should they be
formal or informal) overlapping jurisdictions may lead to inconsistencies, legal uncertainty,
duplicative administrative burdens on the private sector, and useless litigation, thereby
increasing administrative costs for companies and having a negative impact on consumer
welfare.

(19)  According to one Sub Group n°2 Member'":

“The creation of sector-specific regulators generally results in some of
their tasks overlapping with those of the competition agency. This
requires coordination efforts and may result in conflicts over competence
and differing interpretations. Setting up new authorities involves high
costs. These costs are all the higher as experience has shown that it is
difficult to abolish authorities once they have been established. Where
competition is introduced step by step to formerly monopolized
industries, the regulatory authority would have to be abolished
accordingly . In practice, this is unlikely to happen.”

? Concrete example are given in existing documents, notably the above-mentioned 2003 CUTS Study.
' Bundeskartellamt.



II.  Short term priorities overshadow long term questioning

A. Short term priorities: pragmatic solutions.

(20)  In the short run, the first and foremost priority for antitrust agencies should be to focus
pragmatically on the concrete ways to ensure that sectoral regulation be pro-competitive to
the greatest extent possible. The available tools at the disposal of antitrust enforcers to reach
this goal have already been listed''. Aside from this, two points are worth underlining.

1. Institutional devices

(21)  One issue that Sub-Group n°2 examined is that of a possible link between the delineation
of the agencies’ scope of jurisdiction and the modalities of cooperation. In other words: is
one specific kind of cooperation or one specific mixture of cooperative tools (mandatory
cooperation, joint appointments, staff transfers and exchanges, agreements to cooperate,
information exchange, and so forth) more advisable depending on the allocation of tasks?
Indeed, establishing a possible typology of jurisdictions’ scopes together with indications as
to the more suitable cooperation tools seemed useful and interesting.

(22) However such typology turned out to be difficult to create. One important hurdle is that
the choice amongst the cooperation tools deserving consideration must not be made
exclusively against the criterion of the agencies’ respective scopes of jurisdiction. The
overall background of the regulators’ relation, including the legal framework of the country
as well as the specifics of the sector at stake, must also be taken into account. Thus a case-
by-case approach appears to be more relevant here than a too theoretical one.

2. Importance of informal relationships

(23) Beyond institutional cooperation devices, the second point worth underlining is the
critical role played by informal contacts and so-called “sua sponte” comments. Interestingly,
this is illustrated by the current practices in countries where antitrust enforcement in
regulated sectors is organised differently: in addition to the formal opinions exchanged
between regulators and the French Competition Council, the DGCCREF usefully exchanges

' See in particular the above-mentioned OECD “issues paper” concerning “relationship between competition
authorities and sectoral regulators” [see: DAF/COMP/GF(2005) 2, OECD February 2005] and the 2004 AERS
report of Sub Group n°3 [http://www.internationalcompetitionnetwork.org/seoul/aers _ch3 seoul.pdf]
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views with them on an informal and regular basis; by the same token, in the United States of
America:

“ (...) the federal antitrust agencies often advise industry-specific
regulators on non-merger matters that impact competition. This advice
may be voluntary or, in some circumstances, required by statute. For
example, the U.S. antitrust agencies, like any private person, may sua
sponte file comments offering their competition expertise in regulatory
proceedings before independent agencies. (...) In addition, industry-
specific regulators and the DOJ can and do cooperate on and coordinate
their respective merger investigations. There are no rules governing
when or which agency may initiate the contact. Typically, such
cooperation begins once the parties have filed with one of the agencies
although in large cases, contact may occur even sooner. Although FCC
rules generally require it to disclose any communications directed to the
merits or outcome of a proceeding (absent a protective order allowing
such information to be placed under seal), the rules contain an exception
for meetings with the antitrust authorities.(...) While the FCC and the
DOJ are thus free to meet and discuss theories of competitive harm,
proposed remedies and timing, the DOJ may not disclose any information
it has obtained via compulsory process from the parties or third-parties
absent a waiver. Such waivers are useful in order to streamline the
review process and avoid inconsistentresults”.

(24)  Along the same line of thoughts, amongst his recommendations for aiming towards “the
ideal” Prof. Fels included ‘“share culture and values”, “recognition, acceptance by the
agencies of need to cooperate”, and ‘“sound, ongoing [emphasis added] cooperative
relationships”. No doubt the informal daily contacts between enforcers are one of the key
conditions for ensuring such ongoing cooperative relationships, thereby spreading and
fostering the competition culture among sectoral regulators.

B. Long term questioning

(25) The Sub Group n°2 believes that even though it is admittedly a long term perspective, the
relations between antitrust agency and sectoral regulators are likely to change over time.
Hence this topic ought to be kept in mind, and at least reviewed for time to time from a
general standpoint. One of the reasons for the evolving relations between competition
agencies and regulators is the evolving nature of regulation itself. As mentioned in paragraph
13 above, this is often (but admittedly not always) in a pro-competitive direction. Such an
evolution may well be the result of successful advocacy exercised by competition agencies
and others. Pro-competitive regulation is not necessarily de-regulation, and it can make the
role of regulators more, not less, important and interesting. But it always requires ever closer
cooperation and interaction between regulators and competition agencies.
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(26)  In its conclusion, the above-mentioned CUTS document stated: “there is no doubt that
the debate as to whether sectoral regulation should be handled by competition agencies will,
increasingly, become a moot point, even for developing countries where these new
institutions are being established for the first time”. Be it as it may, one must distinguish two
perspectives, namely the diachronic and the synchronic one.

(27) The relations of antitrust agencies and sector regulators is a fundamental institutional
issue that many antitrust agencies face in their enforcement efforts and will likely remain so.
It should continue to concern developing and developed countries alike. For developing
countries, it will come up very concretely each time they will set up a regulatory framework
in a given sector. For example, in the case of the Competition Commission of India:

“Section 21 read with section 19 and 20 of the Competition Act, 2002
provide that a Statutory Authority (regulator) may make a reference to
the Commission, it may seek opinion of the Commission on competition
issues, other than this, the Competition Act 2002 does not provide for
cooperation between the Competition Commission of India and the
sectoral regulators. Therefore, mechanisms for cooperation will have to
be instituted”. It is important to note that the electricity sector regulator
has been empowered by statute to deal with competition issues in that
sector. This may be of concern as and when the voluntary cooperation is
required.”

(28)  As to developed ones, without mentioning possible revamping of their models, this topic
remains particularly important when the antitrust agency is deprived of a fully-fledged
jurisdiction encompassing all sectors, including the so-called regulated sectors.

(29) Lastly, the future of economic regulation is an open issue. What can be modestly done at
this stage is a non-exhaustive list of the parameters on which such future is likely to depend.
Inter alia, two outstanding factors are i) the definition of the regulatory objectives going
beyond competition, if any, and their blending with antitrust common rules ii) the features
and the pace of the evolution of regulated markets competitive structure, that will be linked
to technological changes. Admittedly, neither of these two parameters is easily predictable,
let alone the impact of different approaches across jurisdictions.
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ANNEX

ANTITRUST ENFORCEMENT IN REGULATED SECTORS

INTERRELATION BETWEEN ANTITRUST AND REGULATORY AUTHORITIES

CONTRIBUTIONS OF THE SUB-GROUP MEMBERS
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STATE COMPETITION COMMISSION FROM THE REPUBLIC OF ARMENIA

Which functions are currently conducted by which regulators or competition agencies ?

Competition Authority

The State Commission on Protection of Economic Competition of the Republic of Armenia
(hereafter “the Commission”) was established on 13 January 2001 with general propuse to
protect and promote economic competition, to ensure an appropriate environment for fair
competition, to develop businesses and to protect consumer rights in the Republic of Armenia.
The Commission was created according to the RA Law “On Economic Competition Protection”
adopted on 6 November, 2000.

The general tasks of the Commission are protection and promotion of economic competition in
order to bring about the development of businesses and protection of consumer rights; provision
of appropriate environment for fair competition; to prevention, restriction and distortion of anti-
competitive practices; control of the practices of protection of competition. In order to meet the
mentioned objectives the Commission shall:

- exercise control over the adherence to the legislation on the protection of
competition;

- consider the cases of infringement of the competition legislation and make
decisions on such cases;

- keep a centralized register of economic entities with a dominant position;

- bring the cases of infringement of the competition legislation to court;

- participate in the drafting of legal acts concerning the development and state
policy in the field of economic competition and present such in the due order;

- participate in the conclusion of interstate agreements falling within its
competence;

- cooperate with the public bodies and non-government organizations of foreign
states, as well as with international organizations;

- develop and implement measures preventing the infringements of the competition
legislation;

- summarize the practice of application of the competition legislation and draw up
proposals on improvement of this practice;

- ensure the publicity of its activity; publish a journal;

- carry out explanatory works among the public in order to let the public know
about the sanctions provided for by present Law;

- carry out of other activities falling within its competence.

Regulators
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The Law on “The public services regulatory body” was adopted in 2003. As state this Law the
Public Regulatory Commission (PRSC) implemented regulation in public services sector. Public
sector service includes components of the energy sector, which is the electrical energy system;
thermal energy supply systems; the gas supply system; water system, includes components of
quantity, quality, supply and demand of city water resources; supply of industrial water, purge of
polluted water, extraction of waste waters; telecommunication (Electronic Communications).
The PSRC is responsible for tariff setting and licensing of enterprises in the gas, electric and
district heating sectors, water sector and telecommunication. The PRCP is independent of other
state bodies in performing the tasks and functions provided for by the relevant Law.

The Regulation of the energy sector is a part of the state policies, aimed at balancing of the
customers’ and Licensees’ interests by defining and supervising the market rules, for electricity,
thermal energy and natural gas, the regulated tariffs, and the license conditions, as well as the
creation of equitable conditions for the Licensees and to benefit the formation and development
of a competitive market. The Ministry of Energy is a republican body of executive authority,
which elaborates and implements the policies of the Republic of Armenia Government in the
energy sector.

In the Republic of Armenia the Law on “Postal Communication” was adopted on 14 January,
2004. The Ministry of Transport and Communication is a republican body of executive authority,
which elaborates and implements the policies of the Republic of Armenia Government in the
transport, communication, and information technologies sectors. As state in the Law the
responsible authority provide a wide range of services such as issue the license for providing
postal communication services, sets indicative rates, maximum and minimum weight and size
limits, conditions of acceptance of latter-post items, affair portrayal stamp, carries out the control
above execution by a rule the license and others carry out of other activities falling within its
competence.

The Law on “Aviation” was adopted on 20 May, 2002. According to this Law Civil Aviation
Administration is republican body system of executive authority in aviation and air transport
system (excluding military aviation) which implements the policies of Government of Republic
of Armenia in aviation and air system; govern and controls operative aviation infrastructures, etc.
The Civil Aviation Administration has a right to control infrastructures and services concerning
only the safety and security of implementation of requirement of International Civil Aviation
Organization which is endorsed by the Agreement of Airport Consensus.

The National Commission on the television and radio is independent body which has a status of
governmental authority. The activities of the National Commission on the television and radio
are governed by the relevant Law (see below table), the Statute of the Public Teleradio company
and other legislative acts.

The activates of the National Commission concerns only issuing the license for private television
and radio companies and controlling of their activities. The National Council of the public
Television and Radio Company is other managing body. The members of the Council are
appointed by the President of the republic of Armenia.
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The Center Bank is in charge if regulating the banking sector. The Central Bank of the Republic
of Armenia (hereinafter referred to as the Central Bank) shall be a legal entity the sole founder of
which shall be the Republic of Armenia. In implementation of its tasks, the Central Bank shall
be independent from the state authorities. Currently Armenian has a Securities Commission.
There are two basic laws regulating the securities in Armenia, such as the Securities Market
Regulation Law of 2000 (SMRL) and the Joint Stock Company Law of 1996.

Water, Gas, electricity

State Commission for the

Public Regulatory

The public services

25 December, 2003

distribution Protection of Economic | Commission regulatory body

Competition  of  the Wate Code 4 June, 2002

Republic of Armenia Law on Energy

.. . 7 March, 2001
Telecommunication Electronic
Communications Draft Law

Postal Service State Commission for the | Ministry of Transport Postal 14 January, 2004

Protection of Economic | and Communication Communication

Competition  of  the
Republic of Armenia

Air Transport State Commission for the | Civil Aviation Law on “Aviation” | 20 May. 2002
Protection of Economic | Administration
Competition  of  the
Republic of Armenia
Media, State Commission for the | National Commission | Law on Television | 9 October, 2000
Telecommunication | Protection of Economic | o the television and and Radio"

Competition  of  the
Republic of Armenia

radio

Ministry of Transport
and Communication

Financial sector

State Commission for the
Protection of Economic
Competition  of  the
Republic of Armenia

Central Bank

Central Bank

Ministry of Finance and
Economy

Securities Commission

Law on “The Central
Bank”

"Banks and Banking",
Bank Secrecy
Securities Market
Regulation Law

Joint-Stock Companies
Law

30 June, 1996

30 June, 1996

14 October, 1996

06 July, 2000
25 September, 1996
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Are the relationships of cooperation between the competition authority(ies) and the
sectoral regulators regulated by the law or just voluntary?

The relationship of cooperation between the competition authority and sectoral regulators is
regulated within the scope of their competency when it is necessary. The competition
authority and sectoral regulators are independent from other government authorities within
the scope of their competence. There are no obligatory provisions in Armenia which are
regulated the relationship of cooperation between the competition authority and sectoral
regulators concerning promotion of competition.

According to the Law on "Administrative principles and administrative proceedings"
(adopted on 18 December, 2004) the administrative bodies are obliged to provide mutual aid
each other for implementing each activities. The mutual assistance will be provided
pertaining to the request/application of the state administrative body. Beside this the
Competition body and regulators have a legislative right to ask other state bodies and obtain
relevant information.

The impact of federal, state and local governments’ jurisdiction on regulators
interrelations.

In the Republic of Armenia, executive authority is exercised by the Government, the powers
of which are laid down in the Republic of Armenia Constitution and laws. The structure and
procedures of the activities the Government are defined by a decree of the President of the
Republic of Armenia upon presentation by the Prime Minister. Government policy for
separate areas is developed and implemented by national executive bodies, which are
established, reorganised and liquidated by a decree of the President of the Republic of
Armenia at the proposal of Prime Minister. The national executive bodies are Armenian
ministries, Government-affiliated public administration bodies.

In general, regulatory bodies are independent from other state bodies within they
implementing their tasks and functions provided by the relevant law. The Regulatory body
has authorisation to invite concerned Ministry to participate in their sessions when they
discuss issues pertaining to adoption of tariff, tariffs for consumers, methodology for
calculation of tariffs, sartorial frameworks, relevant conditions of licenses and other
mandatory issues such as conditions and quality of providing services.
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What is the role carried out by the concerned Ministry, when a regulatory authority
operates in the related sector?

As mentioned, the regulatory authority is independent from other state bodies. Institutional
autonomy, freedom from political influence on competition authority’s activities and the ability
to expert influence on political decisions is often interrelated. The role carried out by the
concerned Ministry, when a regulatory authority operates in the relevant sector is fair and
completely impartial, unbiased introduction of activates (cases) as well as providing fair
information. Their obligation is to implement the provisions of legislation in proper way.

To which extent is the autonomy of competition authorities and regulators affected by their
dependence on Government for funding, rule making powers of Government, etc. : how
can this impact their respective functions and interrelations?

The competition Authority (The Commission) and Regulator bodies are independent within the
scope of their competency. The Commission has submitted its estimate annual expenses,
including salaries to the Government through Ministry of Finance and Economy. The
Government includes the application in the State Budget oh the Republic of Armenia under a
separate line and without modifications passes it to the National Assembly’s decision. Each year
the regulatory bodies also submit its estimate annual expenses to the Government according the
previsions provided by the Budget Law'?. Applications for budgetary financing of the
independent Commissions are simply forwarded to the National Assemble. The Ministry of
Finance and Economy doesn’t have the power to suggest modifications to their submissions.
According to the Law procedures estimate envisaged expenditures will guarantee to implement
the tasks and functions provided by the concerned law in proper way. Usually provided financial
recourses are not enough to effectively carry out its mandate. However some regulatory
authorities such as Civil Aviation Administration also maintain an extra-budgetary account'’.
The shortages of budget can limit activities to carry out relevant tasks and functions effectively.
The Government and National Assemble of the Republic of Armenia can indirect impact of
activities of law enforcement agencies. It is worth to mention that each year the Competition and
Regulatory authorities publish their annual work plan in the National Assemble. They also have
a duty to publish the previous year’s activity report in press.

"2 The Budget Law defines the budgetary system and regulates the process through budget formulation, discussions,
approval and execution for each year.
" These types are not mutually exclusive and an institution may be able to keep both shortages of simultaneously.
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What kind of contribution does the competition agency receive from the sectoral authority
when deciding on cases involving operators in regulated sector? Does the contribution of
the sectoral authority take into account exclusively the specific interests characterising the
respective sectors (the pluralism in the media, the stability in the banking sector, etc.) or
include also a judgement about the lawfulness of the case from the competition point of
view? Examples.

The State Commission for the protection of Economic Competition of the Republic of Armenia
operates 4 years. The Commission and other state bodies or Council are in position to influence
current or proposed legislation through more or less formalised consultations, participation in the
law-shaping process and the right to submit proposals and objectives. The issue concerning
independence of the bodies has risen when the authorities investigated some cases. The
Commission analyses and investigates cases by its own initiative or concerning the received
applications/claims. The Commission doesn’t have any obligation to ask the regulatory authority
before decided on cases. The Commission has examined some case during which it decided to
involve operators in regulatory sector. The Commission has used its mandate for mutual aid (see
answer 2) and asked to the concerned regulatory to provide the necessary information pertaining
to the cases in financial services, telecommunication, road-transport sector and others. The
Commission based on facts and information, including the information provided by the sector
regulatory body has made final decisions and recommendations which prevent the abuse of
dominant position and alleged implementation of anti-competitive agreements.

How do competition agencies and regulatory bodies interrelate in regulated sectors that are
considered services of general interest, especially with regard to matters such as universal
service obligations, exclusive or special rights, and essential facilities?

The role of Competition Authority is important not merely as a Law enforcement agency but also
as competition advocate. In this scope it is essential the cooperation between Competition
Authorities and Regulatory which can develop the competition culture and foster protection of
consumers rights. Currently in Armenia there is no cooperation mechanism which can ensure
commitment and coordination between Competition Authorities and Regulatory. As a result of it
test/ analysis the Commission has suggested recommendations to protect competition and
regulate infringements or activities carried out by parties in given markets/sectors. (See cases in
answer 7).

Which functions could better be conducted by each type of regulators given the level of
economic development and the extent of sectors opening ? Why would sector regulators or
competition agencies be better placed ?
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Generally, Competition policy should not be restricted in its application. It should regulate
industries as well as to general economy. Currently in many countries in some level of economic
development value the liberalisation process. Services such as transport, energy, postal services
and telecommunications have not always been as open to competition as they are today. It has
also allowed consumers to benefit from lower prices and new services. In this case Armenian
doesn’t have relevant experience concerning situation in which regulated sector was exempt
from the application of anti-competitive rules as the law on “Protection of Economic
Competition” (adopted on 16 November, 2000) as well as the relevant sartorial regulatory
legislation was adopted in not distance future.

Would there exist an optimal «core business » for each kind of agency by sector? What
antitrust and regulatory authorities can do the better : effects on their interrelations.

One of the challenges that the Commission currently faces is establishing more efficient
cooperation with the Regulatory authorities.

The most common institutional set-up between the regulatory and Competition authority follows
a functional separation of regulatory and competition protection tasks and activities. This
agencies will operate more transparency and will have clear mechanisms concerning their
commitments, how to change the necessary information and will have clear operational
principles of cooperation. The functioning of regulatory includes technical regulation, for which
they need to have experienced and professional specialist. The regulatory and competition
authorities will have clear mechanism for joint proceedings and for conducing invitations for
hearing in order to make use complementary experts.

It is necessary to organise joint training for decision makers and staff which will support to
increase institutional capacity.

The below mentioned activates will be conducted between antitrust and regulatory authorities to
effects on their interrelations. The following activities which will clearly state in legislative
procedures and rules:

- functional separation of the regulatory and competition protection
activities/clearing mandate,

- Completion and regulatory authorities will guarantee transparency
operation,

the rules will set clearly deadlines for joint activities,

- clear rules for possibility to conduct joint proceedings in order to made
use of complementary experts,
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- mandatory implementation joint activities for creating and protecting
fair competition environment.

It will worth to organising round table discussions and conferences for identifying general
infringements and specifies the ways for opening up markets to competition.

In some extents of economic development periodically should be foster and modernise economic
regulatory rules in specific sectors taking into account the technology.

FAIR TRADING COMMISSION OF BARBADOS

1. Which functions are currently conducted by which regulators or competition agencies?

Barbados’ Fair Trading Commission (FTC) currently acts both as regulator for the majority of
utilities within the island and as the authority responsible for the enforcement of competition
legislation.

The FTC was established by the Fair Trading Commission Act CAP 326B in 2001 and took over
the work of the Public Utilities Board (PUB) in the same year. The PUB was the regulator for
utilities in Barbados until 2001. The FTC’s mandate is significantly wider than that of the PUB.
The Acts which fall under the FTC include:

the Utilities Regulation Act CAP 282,

the Telecommunications Act CAP 282B,

the Fair Trading Commission Act CAP 326B,
the Fair Competition Act CAP 326C and

the Consumer Protection Act CAP 326D.

Barbados’ competition legislation came on stream primarily to prepare for the onset of the
Caricom Single Market and Economy (CSM&E), an arrangement that is expected to be
implemented throughout the Members States of the Caribbean Community (Caricom) by 2006.

The island’s competition legislation is directed towards prohibiting:

e anti-competitive business practices generally
e anti-competitive business agreements and arrangements

21



e abuses of dominance
e mergers where any anti-competitive effects are not outweighed by substantial offsetting
benefits

The sectors which the FTC currently regulates are electricity and telecommunications under the
provisions of the Utilities Regulation Act and the Telecommunications Act respectively. It is
expected that the FTC’s mandate will be expanded to regulate the water and natural gas sectors
in the near future.

The Utilities Regulation Act sets out:

the standards of service that operators should attain

rate setting principles

duties to provide adequate service

complaints procedures

the procedures to be followed by operators to obtain approval for the issuance of
securities

penalties for non-compliance with orders of the FTC and

e miscellaneous provisions such as obligations for operators to keep books

The Telecommunications Act sets out:

licensing requirements in respect of public and private telecommunications
guidelines for network interconnections and reference interconnection offers
universal service obligations

rate setting mechanisms

spectrum management provisions

numbering for telecommunications carriers

technical standards for telecommunications equipment and technicians

guidelines on construction works by the carriers

offences and penalties

radiocommunications standards

compliance standards

procedures to be followed to request reviews of decisions made under the Act and
miscellaneous provisions on issues such as the rights of the Crown and refusals to
transmit private telecommunications messages

2. Are the relationships of cooperation between the competition authority(ies) and the
sectoral regulators regulated by the law or just voluntary?

The Fair Competition and Utilities Regulation Units within the FTC deal with separate and

distinct aspects of the operations of the regulated industries. On occasion, officers from one unit
may assist the other on certain issues. This will generally involve the officer in question
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providing technical expertise on issues that have arisen under the particular unit’s legislation e.g.
the Economist assigned to the Fair Competition Unit may assist the Utility Regulation Unit in
performing economic analyses of issues that arise under the Utilities Regulation Act.

There is no legislation which sets out how the two units should interface.

3. The impact of federal, state and local governments’ jurisdiction on regulators
interrelations.

Barbados’ government is not subdivided into federal, state and local agencies. Any directives on
regulators’ interrelations would come from the core national Government, which does not
currently have an impact on the regulators’ interrelations.

4. What is the role carried out by the concerned Ministry, when a regulatory authority
operates in the related sector?

The role of the Ministry when regulatory authorities operate in related sectors are outlined in the
Utilities Regulation Act and the Telecommunications Act. In the relation to the Utilities
Regulation Act, the Minister, and by extension the Ministry, is responsible for :

e designating the utility services to be regulated by the Utilities Regulation Act

e considering recommendations from the FTC on whether certain sectors should be
exempted from all or any of the provisions of the Utilities Regulation Act where the
service provider can establish that the market for the utility service supplied by the
service provider is effectively competitive. The Ministry has the final say on whether the
sector should be exempted either on its own initiative or on the recommendation of the
FTC

e Consulting with the FTC and the service providers on rules proposed by the FTC on :

- the procedure for the conduct of reviews, the hearing of complaints, and other
proceedings before the FTC and

- the keeping and submission of books, accounts, financial and other records by the
service provider

e granting approval for the FTC to make regulations prescribing any matter or thing that is
required by the Utilities Regulation Act to be prescribed

In relation to the Telecommunications Act, the Minister, and by extension the Ministry, is
responsible for :

e the management and regulation of telecommunications in Barbados

e develop and review telecommunications policies for the promotion of the objectives of
the Telecommunications Act
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e publishing the policies as determined in accordance with the Telecommunications Act

e ensuring compliance with the Crown’s international obligations with respect to
telecommunications

e issuing licences in respect of the provision of telecommunications services

e determining the category of telecommunications services that are to be subject to
regulation

e specifying the policy to be applied to each category of telecommunications services

e maintaining a register of each category of licences issued under the Telecommunications
Act

e monitoring and ensuring compliance with the terms and conditions that are applicable to
each licensee

e specifying the interconnection policy

e planning, managing and regulating the use of spectrum in Barbados and or between
Barbados and elsewhere

e planning, managing and regulating numbering in Barbados in accordance with the
National Numbering Plan

¢ informing the public about matter relating to telecommunications

5 To which extent is the autonomy of competition authorities and regulators affected by
their dependence on Government for funding, rule making powers of Government, etc.
: how can this impact their respective functions and interrelations?

The independence of the FTC is affected only to the extent that the Government sets the policy which the
FTC is required to follow.

6. What kind of contribution does the competition agency receive from the sectoral
authority when deciding on cases involving operators in regulated sector? Does the
contribution of the sectoral authority take into account exclusively the specific interests
characterising the respective sectors (the pluralism in the media, the stability in the
banking sector, etc.) or include also a judgment about the lawfulness of the case from the
competition point of view? Examples.

The Fair Competition Unit generally receives information on technical aspects of the operation
of the regulated sector that would aid in performing a competition related analysis.

For example, in analysing a case of anti-competitive conduct in the telecommunications sector,
the Fair Competition Unit may seek guidance from the Utility Regulation Unit concerning the
technicalities of how businesses in the sector are structured or on how and at what points costs
are incurred.
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7. 'What kind of contribution is given by the competition agency to the sectoral authority?
Does it concern some specific topics (the definition of the relevant market, the existence of
dominant positions, etc.) or can it cover other aspects of the regulation, relevant from a
competition point of view? Examples.

Any assistance that the Fair Competition Unit gives to the Utility Regulation Unit is unlikely to
deal with competition issues when these issues fall squarely under the Fair Competition Unit.

It has occurred in the past that the Economist has provided technical assistance to the Utility
Regulation Unit on issues arising in the implementation of Barbados’ Price Cap Mechanism for
the operator enjoying a monopoly in the telecommunications sector.

In addition, the Telecommunications Act requires that the FTC be responsible for the regulation
of competition between all carriers and service providers in accordance with the
Telecommunications Act to ensure that the interests of consumers are protected. It is possible
that the officers of the Utility Regulation division may, in some instances, lack expertise in
regulating competition between the carriers and, therefore, seek the assistance of those in the Fair
Competition Unit.

The FTC is also required to give regard to the need for the promotion of competition in
determining whether to approve or refuse reference interconnection offers and in settling
interconnection disputes.

The FTC’s current position is to make officers in all divisions available to assist the others when
their expertise is needed.

8. How do competition agencies and regulatory bodies interrelate in regulated sectors that
are considered services of general interest, especially with regard to matters such as
universal service obligations, exclusive or special rights, and essential facilities?

The Fair Competition and Utility Regulation Units have not cooperated on these issues to date.

However, as previously mentioned, the FTC’s current position is to make officers in all divisions
available to assist the others when their expertise is needed.
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COMPETITION BUREAU OF CANADA

1. Which functions are currently conducted by which regulators or competition
agencies?

The Competition Bureau’s responsibilities are set forth in Competition Act. The Act is a law of
general application with the purpose of promoting and protecting competition in Canadian
markets. It contains both civil and criminal provisions dealing with matters such as mergers,
abuse of dominance, exclusionary business practices and collusive arrangements among
competitors. With some exceptions, the Competition Act applies generally to private business
and Crown agent activity in Canadian markets unless the “regulated conduct defence”, discussed
further in the following questions, applies.

The Competition Bureau has authority under its legislation, sections 125 and 126, to make
representations in federal and provincial regulatory proceedings in respect of competition. In the
case of federal regulatory reviews, the Bureau has a statutory right to make such representations.
At the provincial level, this authority is subject to approval by the provincial regulatory
authority. It may be noted that sections 125 and 126 do not require regulatory bodies to take into
account or act on Competition Bureau representations. They are free to accept, reject or ignore
them. However, in practice, Bureau representations tend to be given serious consideration by
regulatory authorities

Functions performed by regulators vary from sector to sector and, in many cases, province to province
depending on their statutory authority. Regulatory concerns may be much broader than those of
competition legislation and may reflect a wide variety of public interest concerns.

For example, under the federal Telecommunications Act, all telecommunications carriers are
under the jurisdiction of the federal regulator, the Canadian Radio-television and
Telecommunications Commission (the “CRTC”). The CRTC is responsible for administering
this legislation, which sets out the policy framework for the sector. The objectives of Canadian
telecommunications policy as set forth in the Act include:

(a) to facilitate the orderly development throughout Canada of a telecommunications system

that serves to safeguard, enrich and strengthen the social and economic fabric of Canada
and its regions;
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(b) to render reliable and affordable telecommunications services of high quality accessible
to Canadians in both urban and rural areas in all regions of Canada;

(c) to enhance the efficiency and competitiveness, at the national and international levels, of
Canadian telecommunications;

(d) to promote the ownership and control of Canadian carriers by Canadians;

(e) to promote the use of Canadian transmission facilities for telecommunications within
Canada and between Canada and points outside Canada;

(f) to foster increased reliance on market forces for the provision of telecommunications
services and to ensure that regulation, where required, is efficient and effective;

(g) to stimulate research and development in Canada in the field of telecommunications and
to encourage innovation in the provision of telecommunications services;

(h) to respond to the economic and social requirements of users of telecommunications
services; and,

(1) to contribute to the protection of the privacy of persons.

In connection with the above policy, a key function of the CRTC has been the regulation of
essential or “near essential” facilities to prevent the exercise of market power to attain higher
prices and to prevent the use of control over these facilities to restrict entry by competitors into
potentially competitive telecommunications markets. Under the Telecommunications Act the
CRTC has the authority to forbear from the regulation of dominant firms when it finds there is or
will likely be sufficient competition to protect the interests of end users. The CRTC has
exercised its regulatory forbearance powers in important areas of the Canadian
telecommunications sector including, for example, long distance telephone service. The Bureau
expects the CRTC to look at the local phone market this year to determine the framework it will

apply.

Electricity Markets in Canada, for jurisdictional and other reasons, have traditionally been
segmented along provincial lines. Outside of certain aspects of trans-border and interprovincial
trade, regulation of electricity systems in Canada is by provincial regulatory agencies. With the
exception of Saskatchewan, these regulatory agencies have independent regulatory authority.
The scope of this authority varies from province to province depending on, among other matters,
the extent to which the provincial electricity market has been opened to competition. The less
open to competition the market, the greater the role of the regulatory agency.

In all provinces, regulation of transmission and distribution, the core electricity sector essential
facilities, resides with the sector regulator. Where markets have been established, regulation of
competitive supply offers by tends to be less prevalent although a regulated rate offer may be
provided as a benchmark for competition. Regulation for other purposes, such as demand supply
management to achieve environmental goals, generally resides with the regulator.

Regulation of the Financial Sector is divided between the federal and provincial governments.
The federal government has the power to incorporate banks and to regulate banking. The power
to regulate the securities industry rests with the provincial governments. The regulation of trust,
loan and insurance companies is shared by two levels of government. The major areas of
economic regulation are: 1) control of entry and exit, such as incorporation and licensing at
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various federal and provincial levels, capitalization requirements, restrictions preventing specific
institutions from operating in specific markets, regulation of composition of assets and liabilities,
across lending institutions, and approval to wind down, 2) ownership requirements for various
categories of financial institutions, 3) mergers and acquisitions, and 4) special regulations for
foreign financial institutions.

The line between matters falling under the jurisdiction of regulators and the competition
authority is not always clear. Substantial overlap may exist between the roles of competition
authorities and regulators particularly during the initial phases of the transition to competitive
markets. For example, in the telecommunications sector, both the CRTC and the Bureau have
jurisdiction in relation to marketing practices. In the Ontario electricity sector, there is broad
scope for overlap between the responsibilities of market surveillance authority and the
Competition Bureau in the areas of abuse of dominance and conspiracy and between the Ontario
Energy Board and the Bureau in relation to mergers and marketing practices.

2. Are the relationships of cooperation between the competition authority(ies) and the
sectoral regulators regulated by the law or just voluntary?

Activities that are regulated may not be subject to certain provisions of the Competition Act due
to the “Regulated Conduct Defence” (the “RCD”). The RCD protects conduct from application,
for example, of the criminal conspiracy provisions, if the conduct is authorized by wvalid
provincial legislation. Broadly speaking, the RCD is an interpretative tool developed by the
courts to resolve apparent conflicts between provincial and federal laws. The Bureau’s approach
to the RCD is to first, determine whether the Act and a provincial regime are in conflict. The
RCD may only be engaged where there is clear operational conflict between the provincial
regime and the Act, such that obedience to the regime means contravention of the Act. The
Bureau next considers whether the language of the Competition Act provision in question would
allow for the application of the RCC.

Where conduct is subject to the RCD, the Bureau may exercise its statutory authority to
intervene, outlined above, to make representations in respect of competition. Otherwise, with
certain exceptions, the relationships between the Bureau and regulators tend to be voluntary and
not regulated by law. Some exceptions are as follows. In the Canadian air travel sector,
legislation for the review of mergers prescribes roles for and relations between the Bureau and
the Minister of Transport and the Governor-in-Council in relation to the review and approval of
mergers. Proposed amendments to the Act would further clarify these roles and relations and
extend the model to the review of all modes of transport under federal jurisdiction. The Minister
of Finance must approve bank mergers in Canada and has the unique authority under section 94
of the Competition Act to prevent the Competition Tribunal from issuing any order in those
circumstances where he has certified that a transaction among banks is in the public interest.
However, while the authority of both the Commissioner and the Minister of Finance are spelled
out in the Competition Act and the Bank Act, both acts were silent on how the Commissioner
and the Minister should interact and how this process should unfold. The Bureau and the
Minister of Finance have developed a process to deal with mergers in the banking sector. That
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process was detailed in our submission to the AERS subgroup on interrelations between antitrust
and regulatory authorities. In the Alberta electricity sector, the Market Surveillance
Administrator is required to refer matters to the Competition Bureau that may contravene the
Competition Act.

3. The impact of federal, state and local governments’ jurisdiction on regulators
interrelations.

The Constitution Act outlines basic areas of provincial versus federal jurisdiction in Canada.
The implications for regulation at the federal versus the provincial level can differ importantly
from sector to sector. As noted above, all telecommunications carriers in Canada are subject to
federal legislation. In the electricity sector, in contrast, while international and interprovincial
trade are subject to federal jurisdiction, most regulation tends to take place at the provincial
level.

4. What is the role carried out by the concerned Ministry, when a regulatory authority
operates in the related sector?

In the telecommunications sector, the federal government is responsible for the determination of
the public policy goals of regulation and appoints sector regulators. However, in applying these
goals and deciding matters, the CRTC is independent. Similar circumstances apply in regard to
the most open provincial electricity markets in Canada, Alberta and Ontario, which have
independent sector regulators. A different situation applies, for example, in regard to the
regulation of bank mergers in Canada. While the Competition Bureau and the Office of the
Superintendent of Financial Institutions play important roles in the analysis of these mergers,
responsibility for the approval of bank mergers resides with the Minister of Finance. Similarly,
with respect to the approval of major airline mergers in Canada, responsibility resides with the
Governor in Council.

5. To which extent is the autonomy of competition authorities and regulators affected by
their dependence on Government or Parliament for funding, rule making powers of
Government, etc.: how can this impact their respective functions and interrelations?

With respect to substantive decision-making in respect of the administration and enforcement of
the Act and advocacy, the Commissioner of Competition is statutorily independent. Effective
competition law and policy is considered to be a key part of the Canadian economic framework.
Funding of the Bureau is based on its requirements to carry out its related responsibilities and the
priority assigned to competition policy in relation to other federal government areas of policy
concern. The impact of the need for government funding may have on the independence of other
regulatory agencies is uncertain.
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Government legislation and rule-making powers ultimately determine the specific goals and
objectives of regulators as well as their authorities and level of independence in seeking to
achieve these objectives. This authority can affect the potential application of competition law in
regulated sectors by bringing the RCD into play. In other cases, it may create the potential for
overlap between the Bureau and sector regulators. The Bureau’s approach to managing overlap
is outlined in the response to question 9 below.

6. What kind of contribution does the competition agency receive from the sectoral
authority when deciding on cases involving operators in regulated sector? Does the
contribution of the sectoral authority take into account exclusively the specific interests
characterising the respective sectors (the pluralism in the media, the stability in the
banking sector, etc.) or include also a judgement about the lawfulness of the case from the
competition point of view? Examples.

The resolution of cases under Canadian competition law is based on the specific competition
related tests embodied in the Competition Act. Regulatory agencies may provide the Bureau
with information that is relevant to the resolution of such matters (e.g., empirical data obtained
through a market monitoring function). There have also been cases where the Bureau has
discussed matters with sector regulators to take advantage of their sector expertise to assist in our
investigation. Contributions that regulators may wish to provide on matters that are not relevant
to the tests under Canadian competition law or concerning the application of the law would not
bear on the resolution of related case matters. In this regard, the Bureau is independent.

7. What kind of contribution is given by the competition agency to the sectoral authority?
Does it concern some specific topics (the definition of the relevant market, the existence of
dominant positions, etc.) or can it cover other aspects of the regulation, relevant from a
competition point of view? Examples.

The Bureau’s interventions to governments and sectoral authorities may deal with any aspect of
regulation that can affect competition in the relevant markets. The Bureau has made hundreds of
these interventions. Where competition analysis is directly relevant to the matters under
consideration, for example in regulatory forbearance proceedings, the Bureau will provide
analysis on such matters as market definition and the existence of dominant positions. However,
Bureau interventions frequently deal with social, cultural, economic, environmental and other
public policy issues that affect the degree and efficiency of competition in markets. In these
cases, the Bureau’s interventions are normally not to argue against these other goals or
objectives. Rather, it is promote the achievement of these goals or objectives in the manner that
least distorts competition, or in some cases, to demonstrate the competition and efficiency costs
or benefits of a policy to be taken into consideration in determining whether it should be adopted
or maintained. The list of related topics on which the Bureau has intervened is broad but, some
illustrative examples include: advice on proper test for forbearance in telecommunications, the
use of market incentives to achieve environmental goals and consumer protection and how to
inform consumers in markets in transition from regulation to competition.
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8. How do competition agencies and regulatory bodies interrelate in regulated sectors that
are considered services of general interest, especially with regard to matters such as
universal service obligations, exclusive or special rights, and essential facilities?

The foundation of this relationship is the RCD, discussed above. Where regulation exists, the
Bureau performs a role as an advocate on how to achieve such goals as universal service and
pricing of and access to essential facilities in the least anti-competitive way. Where the RCD
does not apply the Bureau applies competition legislation as warranted.

Universal service has long been one of the key objectives of Canada's telecommunications
policy. The Bureau has been at the forefront of advocating pro-competitive and more efficient
alternatives for meeting the government's objectives for universal service in telecommunications.
The Telecommunications Act also includes the objective of fostering increased reliance on
market forces for the provision of telecommunications services. The CRTC has been active for
many years, implementing a large number of decisions that have modified the Universal Service
framework to reflect the opening of markets to competition.

9. Which functions could better be conducted by each type of regulators given the level of
economic development and the extent of sectors opening ? Why would sector regulators or
competition agencies be better placed ?

The Bureau, through its long-time involvement in industry restructuring, has developed a core
set of principles for assigning and coordinating the respective agencies' roles and responsibilities.
These principles form a continuum: starting from the initial decision to deregulate and
continuing through to the development of measures for managing ongoing relations between the
Bureau and the industry regulator.

The first, and most basic principle, is to put competitive market structures in place as soon as
possible. Effective and efficient competition, where it c