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1. | ntroduction

Discussions about the implementation of competition policy tend to focus more heavily upon
the question of what competition authorities should do than on the question of how they should doit.
Theissues of substantive doctrine and policy that so often command our attention take shape amid
ingtitutional arrangements that determine how competition authorities can exercise their powers.
These institutions are the infrastructure over which policy measures must travel. The design of a
jurisdiction’ s administrative infrastructure can have adecisive influence on the type and quality of
policy outcomes that a competition system achieves. Both older and newer competition systems
have come to realize that a body of competition laws is only as good as the institutions entrusted
with their implementation.

The establishment of new competition systems and the refinement of older regimes have
created a remarkable opportunity to consider the institutional prerequisites for the effective
implementation of competition laws. The emergence of competition systems with varied
mechanisms for the execution of substantive commands has generated an extensive and growing
base of experience from which we can study the institutional foundationsfor effective competition
systems. In this respect, the growth in the number of competition laws and the diversity among
systems are not crises to be managed but instead present opportunities to use comparative study to
achieve important improvements in akey area of economic policy making.

! The views of Commissioner Kovacic are his alone, and are not necessarily the views of the United States Federal
Trade Commission or of any other Commissioner.



A chief aim of CPl Subgroup 2 is to examine modern experience with the design of the
institutional machinery of competition policy to derive insights about superior techniques for
implementation. Inthe past year, the Subgroup has attempted to set the foundation for acontinuing
exploration of the approaches to organizational design and operational arrangements that serve to
promote the attainment of good policy results. Means to this end have included a review of the
literature on administrative design and operations, a survey of approximately one-quarter of the
ICN’s member organizations, and numerous conversations with competition authorities and
nongovernment advisors. Drawing upon these resources, this paper offers preliminary views about
principal institutional issuesthat confront competition systemsand presentsinitial suggestions about
how to address them.

Two general themes emerge from the Subgroup’s work in the past year. The first is the
strong interest within the competition policy community —especially among competition bodies—in
matters of organization and operations. Thereisan evident sensethat the attention devoted in many
forums to questions of substantive doctrine tends to overshadow the operational issues whose
resolution is fundamental to the implementation of policy. One need only consider the frequency
with which conversations among competition agency officialsgravitate toward basic questions such
ashow prioritiesare set, how evidenceis collected and studied, and how specific tasksare allocated
throughout the organization. A greater emphasis on operational matters could serve as a useful
complement to theimportant initiativesthe | CN has undertaken and will pursue on mattersinvolving
substantive standards. The Subgroup’s survey, interviews, and discussions aso revealed an
extraordinary degree of institutional experimentation and reform that individual jurisdictions can
study to determine how best to improve their own systems. This suggests the value of continuing
efforts by ICN and other networks to devote significant attention to questions of organization and
operations.

The second general themeisthat good competition systems engagein unrelenting, deliberate
effortsto evaluate and improvetheir institutional arrangements. No competition system, old or new,
can ever presume that it has gotten things exactly and finally right. The real question for a
competition systemis perhaps not where it begins but how it evolves. Owing to continuing changes
in commercial phenomena, political conditions, and the state of knowledge about economics and
law, all competition systemsare, in afundamental respect, alwaysintransition. A regular process of
reassessment has great potential toidentify institutional upgradesthat help ensurethat acompetition
system is equal to the challenges it faces.

2. TheInstitutional Machinery: Institutional Challenges and Possible Responses

The Subgroup’ swork over the past year identified anumber of matters of institutional design
and operationsthat competition authorities, commentators, and nongovernment advisorsregarded to
be vital to the effectiveness of the competition system. This section reviews the most important
administrative challenges and discusses approaches that various jurisdictions have used to improve
the institutional machinery for implementation.



2.1. Regular Stocktaking of the Competition Agency’s Powersand Activities

The responses to the Subgroup’s survey and related interviews have underscored the
importance for a competition agency of engaging in a periodic examination of the competition
system’ s existing foundation of statutes and implementing regulations. Among other factors, the
continuing process of changein commercial practice, technology, collateral regulatory systems, and
the political environment require competition agencies to evaluate the adequacy of the statutory
platform for the competition system. Critical mattersfor recurring reassessment include the wisdom
of existing substantive commands, the adequacy of information gathering powers, the quality of
remedies for infringements of the law, the suitability of the mechanism specified for adjudicating
disputes, exemptions, and the distribution of policymaking authority anong competition bodiesand
sectoral regulators in the same jurisdiction.

The process of stocktaking requires the competition agency to devel op and maintain adata
base that tracks past activity. To develop recommendations for adjustments in the competition
statutes, the agency must build an accurate profile of its own activities, including data on cases
initiated, advocacy measures undertaken, reportsissued, and resultsobtained. Thedataset should be
assembled in amanner that permits comparisons over time. For example, many of the responsesto
the Subgroup’ ssurvey (e.g., Chile, Czech Republic, France, Greece) indicated that jurisdictionsare
keeping close track of trends in prosecuting various categories of cases and in their experiencein
obtaining remedies. These responses suggest the usefulness of assembling cross-jurisdictional
comparisons that trace the types and results of agency activity over time.

One strand of literature on competition policy has tended to suggest that legislative
adjustmentsto the original scheme of acompetition system wereinfrequent and extremely difficult
to obtain. Modern experience reveals that it is common for competition agencies to identify
weaknesses in the existing framework of laws and to elicit legidlative reforms. The model of
successful institutional design is one of continuing regeneration. This model features
experimentation with an initial design, the evaluation of results achieved, and the proposal of
refinements.

The Subgroup’s survey of ICN members and related interviews indicated that most
jurisdictions either have adopted legidlative reforms within the past five years or have assembled
proposed reforms that are now awaiting consideration before legidative authorities. It isthe rare
jurisdiction that has undertaken no changes to the original design or is not in the process of
considering such adjustments. Some jurisdictions, such as Mexico, have adopted far-reaching
alterations that cover many areas of the competition system. Some nations (e.g., Estonia) have
adopted new lawsthat increase fines or other sanctions. Another group, including Austria, enacted
changes governing the organization and procedure of the competition authorities. Others have
attained important additions to the competition agency’ s responsibilities, such as Russia' s recent
decisionto givethe Federal Antimonopoly Service broad powersto protect competitioninthepublic
procurement. Still others, such as Japan, have gained |egislation that authorizes the use of leniency
mechanisms to improve the detection of illegal conduct. Some jurisdictions with multiple
competition policy bodies, such asBrazil, are considering aredistribution of authority that seeksto
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streamline operations. Other jurisdictions, including Argentina, are considering legidative proposals
that would amend the process by the competition agency’ sleadersare selected. Armeniaisoneof a
number of jurisdictions that has drafted legislative amendments that would alter reporting
obligations of economic entities and define more clearly the duties of enterprisesto provide evidence
to the competition commission.

As noted in Section 3 below, this pattern of activity suggests the benefits to a competition
system of engaging in aperiodic process of reassessment. Asarough rule of thumb, acompetition
agency might ask every five years whether its existing complement of powers is appropriate. A
periodic review of this type would indicate areas in which statutory powers ought to be increased
and would help identify requirements or commands that ought to be abandoned.

2.2. Assessment of Internal Organization and Management

In a number of instances, a competition authority can and should carry out reforms to its
existing internal organization. As suggested above, a key starting point for the evaluation of
organizational design is a conscious assessment of past experience. The competition agency can
undertake the analysis of past experience with its own resources exclusively or can supplement its
own review with peer review exercises or with public consultationsthat solicit the views of external
observers, including representatives of non-government organizations. For example, Portugal has
participated in an initiative designed by the Organization for Economic Cooperation and
Development that involved an extensive assessment by outsiders of itsinternal operations.

The Subgroup’s survey and interviews identified several ongoing areas of organizational
reform. One of the most important has involved the role of the competition agency’ s economists.
Particularly significant in this respect isthe effort by the Competition Directorate of the European
Union in this decade to establish the office of the chief economist and to give the chief economist a
direct reporting line to the directorate’s top leadership. A central aim of this measure was to
enhance the role of DG Comp’s economists generally and to increase their capacity to act as a
quality control mechanism. Asborn out in the experience of other jurisdictions (such asthe United
States), there can be a major difference in ingtitutional decision making and in operational results
when the agency creates a separate unit of economists and gives them direct accessto the agency’s
leadersrather than simply including economistswith attorneysor other specialistsin fungibleteams
of case handlers.

A second example involves the examination of the relationship of seemingly distinct
elements of an agency’ sportfolio of responsibilities. Many competition agencies have duties other
than competition policy. Over thirty competition agencies (e.g., Australia, Canada, Hungary, United
Kingdom, US Federal Trade Commission) have someresponsibility for consumer protection matters
such as the regulation of advertising or the control of deceptive sales practices. A question of
longstanding interest has been whether an authority with a combination of competition and
consumer protection duties might realize synergies between these areas. The Officeof Fair Trading
of the United Kingdom recently has undertaken a fundamental internal organizational reform to
develop a unified approach to the application of its competition policy and consumer protection

4



responsibilities. The OFT’ sexperience promisesto provide aninformative basisfor other agencies
having a similar combination of dutiesto consider in structuring their operations in the future.

Many survey responses and related interviews reviewed the framework of decision making
within the competition authority. A promising areafor additiona study would be to examine how
specific patternsin enforcement, and in the quality of outcomes, might berelated to specific decision
making approaches and to determine, among other questions, how the addition of different decision
makers to the process affects the quality of policy making.

2.3. Strategic Planning to Set Priorities

Good competition agencies, new and old, set goalsand plan stepsto accomplishthem. Todo
otherwiseisto be captiveto external demands, whether in theform of complaintsfrom consumersor
business operators, or requests for action by public bodies such as legislatures or government
ministries. Even the most humble, least funded competition agency must develop a strategic plan
that defines what it will seek to achieve in the coming year or series of years. At aminimum, the
process of preparing an annual budget should be astimulusfor the agency to definewhat it meansto
accomplish in the year ahead.

The year-by-year assessment of priorities as part of the budgeting process is a necessary
starting point. The Subgroup’s survey and related interviews demonstrated that a number of ICN
members are devoting increased attention to the question of how to set prioritiesfor thelonger term
in a manner that looks beyond the year ahead. South Africa’'s Competition Commission, for
example, recently embarked on a process to develop a long-range plan to guide its allocation of
resources. Some jurisdictions, such as the United Kingdom’s Office of Fair Trading, had adopted
the practice of publishing their strategic guidelines and have requested that external parties who
propose initiatives link their requests to the attainment of the OFT’ s stated priorities.

Asindicated in the Subgroup’ s survey and related interviews, the formulation of a strategy
might include the following elements.

2.3.2. Employ a Portfolio of Policy I nstruments

The term “competition policy" sometimes is equated with the enforcement of prohibitions
against restrictive business practices. Asthework of the ICN has underscored, competition policy
encompasses a larger collection of policy instruments by which a country can promote business
rivalry. A competition policy program need not invariably place the enforcement of antitrust
commands atop its agenda. Many jurisdictions (e.g., Croatia) which participated in the Subgroup
survey and related interviews use a variety of techniques to increase competition. In the full set of
possible policy tools, law enforcement might not be the exclusive instrument. Jurisdictions can
tailor competition policy systems to suit their unique needs and capabilities through their initial
choice of tools (e.g., advocacy, education, research, and law enforcement) for promoting market
rivalry, through the relative emphasis that a competition agency gives to these tools as it gains
experience and reflects upon results achieved, and through adjustmentsto the agency's powers over
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time to alter the initial collection of policy tools. There is considerable room to account for the
specific circumstances and changing capabilities of each jurisdiction through theinitial definition of
responsibilities and creation of policymaking instruments, the sequencing of activities, and the
adjustment of powers over time.

Advocacy. One of the most important contributions of a competition policy systemisto
serve as an advocate within the government and the country at large for reliance on market processes
and business rivalry to organize economy activity. Government regulations that restrict entry,
pricing, and trade often curb new business development and distort the competitive process. The
competition agency can discourage recourse to competition-suppressing measures by unmasking
their social costs and pressing public officials to justify the restriction of business rivary. A
competition policy agency can supply a valuable, pro-competition policy by participating in the
development of privatization programs, commenting on draft legislation, and advising sectoral
regulators. By custom or legal mandate, competition agenciesin many jurisdictionsinvolvedinthe
Subgroup’ ssurvey (e.g., France) provide guidance on competition policy to the parliament and other
government bodies at the national level and in political subdivisions.

Education. Competition agencies must devote resources to educating business officials,
consumers, and government policymakers about the merits of market processes. Authorities in
many jurisdictions (e.g., Lithuania) emphasized how a strong education program can benefit the
competition authority in several ways. Creating awareness of the agency’s activities can help
stimulate suggestions about possible cases (e.g., Iceland). The competition authority can be a
catalyst for debate about the appropriate role of government intervention in the economy and the
correct choice of strategies for promoting growth. Performing the education function can help the
competition agency can build apolitical constituency for market-oriented policies. To have positive
long-lived effects, reforms ultimately must command public support. Extending participationinand
support for the reform process to the larger public, especially to citizens who live in extreme
poverty, requires conscious efforts to increase public awareness of the rationales for competition
policy and the encouragement of public participation in the design and implementation of specific
measures.

The Australian Competition and Consumer Commission provides a useful model for
competition agenciesto consider in formulating apublic education program. Several el ementsof the
ACCC'’s education and public communication program stand out: the development of an annual
report that specifies the agency’ s near- and long-term objectives and reports on activities from the
previous year; the preparation of highly informative brochures, in print and electronic form, that
explain the operations of the agency and provide practical guidance to consumers and business
operators; an infocentre that respondsto email, telephone, and | etter inquiries; the maintenance of a
highly usable web site; and an active media relations program.

Law Enforcement. The traditional focus of competition policy is to bring cases against
anticompetitive practices. A number of commentsin the Subgroup’ ssurvey and related interviews
suggested approachesthat new agenciesin transition environments might consider informulating a
law enforcement strategy. One aim would beto preserve the benefits of programsto privatize state-
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owned enterprises. Privatization programs often rai se significant competition policy issues. Without
adequate attention to competition concerns, the strategy and methods chosen to alienate assets may
simply transform state-owned monopolies into durable privately held monopolies.

Competition policy oversight in the post-privatization period can help the public reap the
benefits of creating private property rights. For example, where the government dissolves a
monolithic public enterpriseinto anumber of privately-owned successor firms, the successors may
seek to use mergers, holding companies, or other institutional arrangements to re-establish the
monopoly structure of the public ownership era. Some forms of consolidation or cooperation will
increase efficiency by enabling the participants, for example, to realize scale economies or link
complementary assets. Competition policy oversight of outright consolidations or cooperation by
contract can help ensure that such measures are not mere efforts to create a private variant of the
predecessor public monopoly. In other instances, newly privatized bodies may attempt to use the
vestiges of state-owned status to entrench positions of dominance by improper means.

Collusion involving direct rivals can be a matter of serious concern, aswell. Consider four
scenariosinvolving horizontal collusion inthe context of transition economies. Tradeliberalization
may do little to improve competition in various services and local goods markets. In many
countries, service sectorsfeature collusive efforts by incumbent sellersto raise prices by setting fees,
allocating sales opportunities, and restricting entry. Although entry into some services might seem
relatively easy and capable of destroying cartel discipline, incumbent suppliers nonetheless may
succeed in jointly restricting output. This is particularly true where incumbents coordinate their
affairsthrough trade associations or other institutionsthat the government previoudy hasrecognized
as legitimate venues for orchestrating sectoral activity. A statutory prohibition on cartels could
include a clear statement forbidding output restrictions through trade associations or similar
instrumentalities and withhol ding immunity where the government previously has acquiesced inthe
private ordering of outpuit.

A second rationale for anti-cartel enforcement isto prevent the continuation of patterns of
inter-firm relationships that flourished during the period of planning. Central planning, with its
regime of production quotas and price controls, ingrained in the managers of individual firms an
ethic of cooperation that may persist even when an emerging market has formally liberalized the
economy. Even when agovernment enacts laws that allow enterprisesto set their own production
levels and choose their own prices, the cooperation ethic will not disappear instantaneously. Firms
may continue privately to abide by conduct normsthat the state once mandated. An anti-collusion
measure in acompetition law could serve auseful purpose by making clear that the government will
not tolerate private efforts to recreate collective planning techniques that the jurisdiction has
abandoned.

Thethird scenario concerns public procurement. Public purchasing authorities are common
targets for collusive schemes throughout the world. Collusive tendering poses especialy grave
dangersin transition economieswhere public purchasing accountsfor asubstantial part of national
economic activity and public projects, such astransportation infrastructure devel opment, arevital to
economic growth. An anti-cartel measure in a competition law could provide a valuable tool for



punishing and deterring efforts to rig public tenders.

The fourth possible setting for anti-cartel enforcement involves international collusive
schemes. In recent years, the exposure of international price-fixing cartels demonstrated the ability
of multinational enterprisesto carry out global schemesto allocateterritoriesand curb production. It
is likely that the cartels in question have raised prices to consumers and industrial purchasersin
transition economies. An anti-cartel mechanism would enabl e the transition economy to seek redress
for injuriesimposed by international cartelsand to cooperate with foreign competition authoritiesin
prosecuting cross-border collusive arrangements.

As the scenarios sketched above indicate, the enforcement of competition rules against
horizontal collusion can play a valuable role in transition economies. Anti-cartel enforcement,
however, does not necessarily exhaust the range of desirable applications of antitrust enforcement in
the transition process. Scrutiny of exclusionary behavior by dominant incumbent firms may be
necessary where, for example, the state previously has created or permitted monopolies to control
the distribution of goods. The operation of a distribution monopoly will retard expansion of trade
within the country and diminish the capacity of imported goods to press domestic producers to
improve performance.

A competition law enforcement program al so can help discourage corruption. A number of
competition laws directly limit the ability of government agencies to diminish competition. Some
measures forbid government bodies to restrict entry by, for example, imposing licensing
requirements, unless the national legislation expressly grants such authority. Other provisions bar
public officials from granting exclusive franchise rights or otherwise discriminating improperly
against entrepreneurs that seek access to the market. Such measures can impede the formation and
execution of corrupt agreements between public officials and private individuals. The competition
policy mechanism essentially preventsthe public official (the seller) from fulfilling her promiseto
the payer of the bribe (the buyer) to provideanillicit economic privilege. The competition law does
not directly sanction the payer or recipient of the bribe by subjecting them to civil or criminal
punishment. Rather, it diminishesthe gainsfrom improper bargains by impeding the execution of
the promisesthat form the core of any single corrupt agreement and di mini shes the maintenance of
stable buyer-seller relationships that characterize corruption in many settings. By raising the costs
of conceiving and executing corrupt arrangements, the competition policy system can help prevent
their creation.

2.3.3. Match Commitmentsto Capabilities

There is considerable room for variation in determining which commands a jurisdiction
should adopt and in deciding the sequence of efforts to apply them. In the case of antitrust
enforcement, for example, a country reasonably could choose a strategy that begins with enacting
basic prohibitions on hard core horizontal restraints, such as collusive tendering, and gradually adds
afuller collection of prohibitions. Alternatively, ajurisdiction could adopt a more elaborate set of
antitrust measures and expand its operations to apply more conceptually complex and resource-
intensive commands over time as the institution's capability grows. A decision to undertake some
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enforcement does not mean that a nation must attempt everything. An alternative to the all-or-
nothing choice is to vary the initial design of a competition policy system according to the host
country's existing capabilities and resources and the strength of commitmentsby foreign advisorsto
provide implementation assistance.

A country withweak initial resources might choose to begin with amore austere competition
policy system that emphasized advocacy and education and forbade a narrow range of behavior,
such as supplier cartel agreements. As capabilities and implementation resources increase, the
jurisdiction could augment itslaw. An alternativeisto enact arelatively elaborate law but expressly
phase in the implementation of certain operative provisions over time as the country's capabilities
grow.

Older and newer agencies should be wary of legal commands that impose massive
administrative burdens. An exampleinvolvesthe design of merger control. One element of forming
amerger control regime isto determine the thresholds of activity that will trigger the obligation of
merging firms to report their transactions to the competition authority. The wisdom of a specific
threshold for any single competition agency depends heavily on the agency's resources. Merger
analysis has proven to be the most resource-intensive activity for new competition agencies.
Agencies that set reporting thresholds too low will find themselves swamped with reviewable
transactions, including a substantial number of mergers with no conceivable competitive
significance. Establishing comparatively high thresholds may be the only meansthat impoverished
agencies can use to focus scarce resources on matters of the highest importance.

24. Building and Sustaining a Knowledge Base

A competition agency can establish a research capability that permits it to analyze
impediments to competition. By investing in “competition policy research and development,” a
competition agency creates a foundation for its advocacy activities and its selection of possible
subjectsfor law enforcement. The publication of studiesalso can help educate government agencies
and the public generally about the sources of poor economic performance.

One important means to this end is to engage in sector studies. Industry-specific research
can yield important insights into the obstacles to competition. Jurisdictions that have assigned a
high priority to sector studies as competition policymaking tools include Canada, the European
Union, the United Kingdom (the Competition Commission and the OFT), and the United States (the
Federal Trade Commission). The Subgroup survey and related interviewsindicated that individual
jurisdictions might benefit from greater cross-border cooperation in discussing study methodol ogies
and study results. There is considerable opportunity for jurisdictions that are contemplating the
development of their own studies to take advantage of these experiences.

2.5.  Enhancementsto Administrative I nfrastructure

A magjor priority for older and newer competition authorities is to adopt a sound
administrative infrastructure. Efforts toward this end have taken several forms.



25.1. Transparency Devices

Oneingredient isacommitment to promote transparency, such as a requirement that policy
adjustments be promptly and widely publicized and subject to comment and debate before their
enactment. Several jurisdictions, such as Armenia, which participated in the Subgroup’ s survey or
interviews, have taken recent measures to increase the ability of external observersto monitor the
formulation of policy. Proceduresfor ensuring the confidentiality of businessrecordsor preserving
the integrity of settlements of disputes also were identified as vital to building confidence in the
competition agency. Many survey responses (e.g., Iceland) and related interviews indicate that
competition authorities regard strict compliance with administrative procedures to be essential
elements of good practice and necessary foundations for obtain a reputation for impartiality.

In developing new competition agencies, an emerging market nation has an opportunity to
establish a model for improving public administration across the public sector. In transition
economies, the new competition agencies present possibilities for significant improvements over
existing administrative structures. Meansto this end include the promulgation of rulesthat insulate
competition authoritiesfrom political interference, compel disclosure of the content of and rationale
for agency decisions, and permit affected partiesto challenge deviations from procedural rules set by
statute or implementing regulation.

2.5.2. Investmentsin Information Technology

Investmentsin information technol ogy and communications networks can play an important
rolein building astrong administrativeinfrastructure. Inthe Netherlands, akey to the success of the
NMa in challenging a nationwide network of cartels in the construction industry was the
establishment of an electronic database for tracking and managing the hundreds of mattersinvolved
in thisambitious law enforcement program. Investmentsin information technology also facilitate
training and research, asagrowing array of source materialsand research toolsisavailable through
the internet in electronic form.

25.3. Organizational Structure

The responses to the Subgroup survey and related interviews reveal that competition
agencies take a wide variety of approaches in organizing their operations. Important degrees of
commonality appear acrossjurisdictions. Under various names, most competition authorities have
established operational unitsthat deal with international affairs, legidative relations, management
and operations, personnel, media relations and public education. Most agencies also have a
secretariat that is responsible for maintaining official records. Common practice (e.g., Germany)
includes the establishment of a litigation or legal services division that provides legal advice
concerning matters of administrative practice and procedure and, in many instances, representsthe
agency before the jurisdiction’s courts. Agencies also tend to assign separate functions to distinct
offices (e.g., competition and consumer protection), although some jurisdictions, as noted above,
have embarked on organizational reforms to combine certain functions into single unified teams.
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Authorities that treat certain offenses as crimes tend to have dedicated units that deal solely with
criminal matters.

Beyond these patterns, agencies display considerable variation in how they organize
operations. One major choiceiswhether to divide operations according to function—e.g., mergers,
cartels, and dominance — or by sector. There is considerable variation across agencies. The
continuing search for an optimal design is evident in the experiences of the many agencies (e.g.,
Estonia) that have experimented with both approaches. There also are extensive differencesin the
manner in which certain administrative tasks, such as the monitoring of compliance with existing
decrees, are assigned to separate offices or delegated to the teams of case handlers whose matters
generated the decrees. Thereisno systematic basis for drawing conclusions about which of these
approaches yields superior results, but thisis atopic worthy of further study.

Two other trends emerge from the survey responses and related interviews. Thefirstisa
noticeabletrend toward establishing a separate office for the agency’ s chief economist. The second
is the conscious adoption of quality control methods that provide a second opinion on
recommendations prepared by teams of case handlers. Both steps stem from the desire to improve
quality control techniques as part of the decision to prosecute.

2.6. Recruiting and Retaining Skilled Professionals

Competition agencies face no operational challenge greater than the recruitment and
retention of skilled professionals. The challenge is greatest in the many jurisdictions in which
private sector salaries greatly exceed public sector compensation scales. The survey responsesand
related interviews identified a number of ways that agencies have responded to these challenges.
Some jurisdictions offer lifestyle benefits — such as telecommuting, the availability of alternative
work schedules, and accessto aday care center inside the competition agency —that are not readily
attainablein the private sector. Othershave devel oped training programsthat anticipate ahigh rate
of turnover and seek to bring new, entry-level recruits up to speed quickly. Still other jurisdictions
have devel oped the habit of staying in touch with their junior “aumni” in the expectation that, with
the passage of time, the intellectual appeal and public interest qualities of work in a competition
agency will draw some individuals back into the public sector. Other jurisdictions— Turkey isan
example — have experimented with recruiting competition experts who are not attorneys or
economists but are trained to perform analytical and investigational tasks that are integral to the
handling of cases.

For some needs, the responses to the Subgroup’s survey indicated that some jurisdictions
contract with outside parties. For example, the ACCC generally relies on outside counsel to
represent the agency in competition mattersbefore Australia’ snational courts. A still larger number
of jurisdictions hire economists from universities and economic consulting firms to advise the
competition agency in the evaluation of possible cases and to provide expert testimony in court.

2.7. Improving Accessto Business Records
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The ability to obtain business records (including the use of compulsory process, search
warrants, and dawn raids) and to require the testimony of individualsis vital to the success of a
competition agency. Thesurvey responsesfrom and interviewswith newer competition authorities,
particularly in transition economies, identified this as one of the principal obstacles to effective
performance. In some jurisdictions, the effort to obtain and apply suitable information-gathering
tools must overcome resistance, embodied in long-standing customs of public administration, to the
use of compulsory process to implement economic regulatory commands.

2.8. TheDispute Resolution Mechanism

The responses to the Subgroup’s survey and related interviews indicate that competition
agencies have taken a variety of approaches to the resolution of case disputes. Some (e.g., Chile)
give the competition agency the power to takeinitial decisionsand subject these decisionsto judicial
review before appellate bodies of general competence. Othersrequire all mattersto be adjudicated
in the first instance in courts of general competence. A third group of jurisdictions relies on
specialized competition courts to review decisions of the competition agency or to serve as the
forum in which cases are initially presented by competition agencies that lack power to make
decisionsin their own right.

There is no systematic basis for deriving conclusions about the relative efficacy of these
decision making approaches. Interviewswith competition authorities concerning their experiences
with these various models indicate that this is a promising area for additional research. A
particularly interesting area of possible work would involve the degree of deference that a
competition authority receives when it appears, respectively, before a court of general competence
and a specialized competition court.

2.9. Rdationswith Collateral Institutions

Effective competition agencies depend heavily on the quality of “collateral institutions”
outside the competition agency. Many jurisdictions (e.g., Bulgaria) indicated that one of the most
important isthe community of sectoral regulatorswhich share responsibility for competition policy.

A small number of jurisdictions — Australia most prominent among them — have integrated some

traditional public regulatory tasks (involving issues of access and pricing for telecommunications)
into the operations of the competition agency. Most others rely upon liaison arrangements with
sectoral regulatorsto coordinate policy in areas of common concern.

The public prosecutor constitutes another important collateral institution in competition
policy regimesthat treat certain infringements as crimes. 1n some cases (e.g., the U.S. Department
of Justice), the competition authority is part of the executive branch of government and has authority
to prosecute criminal offenses. In other cases (e.g., Denmark), the competition authority refers
potential criminal violations to the public prosecutor, who presents the case in court.

The effectiveness of government competition bodies al so rests upon the vitality of anumber
of supporting institutions, both public and private, that provide resources essential to the operation of
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the law. Prominent among these are universities, which contribute major inputs to the process of
economic and political liberalization. Universities train specialists in business administration,
economics, law, and public administration. Graduates from such programs take positions in the
government agencies that carry out the new laws or work outside the government advising those
whose interests are affected by the legal regime. University faculties also conduct research that
informs judgments about existing public policies and the need for further adjustments. Building a
self-sustaining indigenous capacity in universities and other institutionsto collect dataand perform
policy research is akey step toward improving the quality of public policy.

Most legal regimes also rely on avariety of nongovernmental organizationsto explain the
content of various laws to affected groups. Professional associations provide networks through
which lawyers and others who advise business operators can |earn about new policy developments.
M edia organizations disseminate information about rights and responsibilities created by law, report
on economic trends and the activities of individual business operators, and monitor the performance
of government bodies responsiblefor enforcing legal commands. Consumer groupsinform citizens
about their legal rights and collect complaints about alleged violations.

2.10. Building Cooper ative Relationships with Other Competition Agencies

Competition agencies should exploit possibilities for multinational regiona cooperationin
building competition policy institutions. Regional cooperation can supply a valuable means for
developing new implementation capabilities and reducing the cost of building new competition
policy institutions. Broader multinational initiatives also provide opportunities for transition
economies to cooperate in developing enforcement strategies, to harmonize procedures and
substantive standards, and to share best practices. In someinstances, regional aliances may permit
transition economiesto reduce the costs of implementation by consolidating certain functions, such
as the investigation of region-wide trade restraints or the adjudication of cases, in the regiona
authority. Multinational bodies such as the ICN can provide useful conduits for transferring
information and know-how. Relationshipsformed in the course of participating in these networks
can facilitate formal and informal interaction between individual competition authorities.

A number of agencies are using international staff exchanges as means for improving
cooperation and for transferring operational know-how. For example, Canada and Australia have
engaged in a successful program of bilateral personnel exchanges with each other and with other
competition authorities. The U.S. Federal Trade Commission is in the process of formulating an
expanded program of bilateral exchangesto implement authority granted in the recently adopted US
SAFEWEB Act. Intheseand other jurisdictions, staff exchanges also have the benefit of rewarding
staff for superior performance and providing experiences that are not readily obtained in private
sector employment.

3. Conclusion: The Role of Continuing Evaluation and Assessment

The successful execution of competition policy programs requires a continuing commitment
by competition authorities to assess the impact of effortsto design and implement the competition
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policy system. Continuing assessment of implementation experience is a necessary ingredient of
any competition policy program. In most countries, policy improvements tend to occur
incrementally and cumulatively, rather than in asingle “big bang.” Perhaps no single lesson of the
Subgroup’ swork inthe past year stands out more clearly than how routine reviews of acompetition
agency’ ssubstantiveinitiatives and procedural reformsfacilitate periodic adjustmentsin the formal
legal framework, agency organization, and operations.
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